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Summary of Legal Feasiblity on Establishment of Biodiversity Trust Fund

The Government of Myanmar, led by the Forest Department, had requested technical
support from the Wildlife Conservation Society to establish an independent conservation
trust fund that can support sustainable financing for biodiversity conservation. For this
purpose , WCS sought the legal expertise of Baker and McKenzie(Myanmar Office), to
explore potential legal options for establishing a Conservation Trust Fund in the country,
registered either in Myanmar under appropriate statutes or registered outside the country,
following Trust Law in another country but established to operate within Myanmar to meet
identified conservation objectives.

A first(draft) memo was delivered to WCS by Baker and McKenzie on May 24, 2018 including
7 options among which after deliberation, the four most likely options were identified and
WCS requested the Baker and McKenzie Myanmar Office to elaborate more on the four
most likely options and a second memo was delivered on June 27, 2018. The four identified
options are as follows:-

(a) Company Limited by guarantee( Not for profit company)

(b) Myanmar NGO

(c) Registered Trust in Third Part Country

(d) Trust/Legislative Trust

Option one: Company Limited by guarantee ( Not for Profit company) is a new concept in
Myanmar now available under the new Myanmar companies Law, 2017 which came into
effect on August 1, 2018. Directorate of Investment and Company Administration (DICA)
also commenced the use of an electronic registry from August 1, 2018 introducing an
unprecedented, transparent and efficient modern system for corporate Governance.
According to the new Myanmar companies Law, Business Associations/companies limited by
guarantee may also register at DICA. It is learnt that well established and prominent
business associations such as UMFCCI is also in the process of registering with this new
system. According to DICA’s Notification 58/2018 of July 9, 2018 Business Associations/
Company Limited by guarantee formed at the Union level , shall form Board of directors
with representatives from at least 7 States and Regions (or) with a majority of Foreign
Directors on the BOD, which is also a new concept introduced by the new Myanmar
companies Law.

Option two: Establishing a Myanmar NGO, with the support of Forest Department could be
a fast solution which could be used as a temporary solution . However a Myanmar NGO
could not have a Foreign director (in the case of the Biodiversity Trust fund a donor) on the
Executive Board.

A most recommended option was the Legislative Trust where the Trust would be
established by a separate legislation and internationally, many well known Biodiversity
Trusts have chosen this option i.e. Madagascar. However, the process of drafting and
passing the legislation will need a certain amount of time, therefore this option could be
paired with a more quicker temporary solution.



6. Option three: Registered Trust in Third Party Country is Establishing the fund outside
Myanmar is possible, but will rely primarily on the regulations of the third party
jurisdictions, but this will depend on the jurisdiction of choice. For actual activity in
Myanmar, it would still require an entity to be present in Myanmar.

7. The fourth option is establishing a Trust Fund under the prevailing Trust Laws in Myanmar
i.e. The Trusts Act, the Official Trustees Act. These Laws have not been part of the legislative
reforms yet. As a trust is created by contract it will be important to draft an extensive and
clearly worded trust deed if this option was chosen. The trust deed itself will be the primary
instrument governing the operation of the trust. Trusts are currently not widely used in
practice and there is no recent case law relating to the disbursement of trust property in the
event of a dispute or insolvency of the trustee. Therefore there is some uncertainly around
this option.
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Option

Company limited by
guarantee

The Companies Law 2017
allows for the
establishment of
companies limited by
guarantee, but it is
uncertain if any tax
advantages can be gained
from this structure.

Previous comments

Currently, it is not possible to establish a
company limited by guarantee under the
Companies Act 1914. However, upon
implementation of the Companies Law 2017,
companies limited by guarantee will be
permitted.

Companies limited by guarantee are a new
legal concept in Myanmar, and the tax

authority will not be familiar with the concept.

While companies limited by guarantee are
typically used for non-profit purposes in
other countries, they will likely be subject to
taxation as private limited companies in
Myanmar.

Companies limited by guarantee can
establish offshore investment funds with the
approval of the Central Bank of Myanmar.

WCS requests

Could you provide
additional information
in relation to TOR 3.
Identify options to
ensure that the funding
entering the country
and disbursed to
entities in the country
can be done so without
the burden of taxes,
the possible
permissions it would
need (i.e. Central Bank
of Myanmar, Myanmar
Taxation Department)
and if it were not
possible to be totally
tax free, what taxes
and the tax rates that
could incur.

Legally privileged and confidential

Final comments

To the extent that funds are injected into the entity as
working capital, they will not be immediately taxable.
Tax will arise if:

. the WCS entity provides goods or services to
another entity in Myanmar, which will result in
corporate tax on the income generated, as
well as commercial tax on the goods or
services (although that will generally be
passed through to the customer). The
corporate tax rate is 25% on income; or

. the entity provides goods, services or
licenses offshore, or receives goods, services
or licenses from offshore (in which case
withholding tax will be payable at various
limits).

The relevant tax rates will also depend on the
jurisdiction of the shareholder holding company.
Some jurisdictions, including Singapore and Thailand,
have favourable investment treaties which result in
lower (or no) tax liability on the injected capital for the
entity.

Tax liability may be offset if the entity is established in
one of the Special Economic Zones, or if it holds a
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WCS requests

Legally privileged and confidential

Final comments

Myanmar non-
governmental
organization

Establishment of a wholly
local non governmental
organization may be the
fasted, and simplest
method of establishing a
vehicle for funding

Potential

’ Previous comments

Myanmar Investment Commission Permit or
Endorsement. It is unlikely that WCS will be entitled
to obtain a Permit, however, the possibility remains to
obtain an Endorsement which would entitled the
entity (in certain circumstances) to tax reductions (in
certain sectors). Please note that tax incentives are
usually given for investments in underprivileged areas
of Myanmar, or in areas where the Myanmar
government is promoting investment.

Relevantly, projects which require environmental or
social impact assessments, or any project which
"impacts the rights of 100 people", will be required to
obtain a MIC Permit. We consider it possible that
some WCS projects may trigger these thresholds.

We can explain this process in greater detail if you
are interested in pursuing this option.

The establishment of a local non-
governmental organization in Myanmar is
quick, however it must be operated by
Myanmar nationals, giving WCS limited
oversight or control of the entity. These
entities are given tax-exempt status on
donations received and used for "donation
purposes". While "donation purposes" is not
defined, it is generally understood to mean

Could you provide
additional information
in relation to TOR 3.
Identify options to
ensure that the funding
entering the country
and disbursed to
entities in the country
can be done so without

As noted in our previous advice, only investments
receive and used for "donation purposes" (ie,
charitable purposes) will be tax exempt.

To the extent that the NGO engages in for-profit
activities, our response would be identical to that for a
company limited by guarantee (including the potential
tax avoidance mechanisms).
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WCS requests

Legally privileged and confidential

Final comments

protected areas in
Myanmar.

Registered trust in a
third party country

Establishment of a trust in
another jurisdiction, eg,
Singapore, which would
then make investment
contributions into
Myanmar.

Potential

charitable activities. If the local non
governmental organization generates
income through for-profit activities, that
income will be subject to tax.

A Myanmar non-governmental organization
can, in theory, establish an offshore
investment fund with the approval of the
Central Bank of Myanmar. However, this is
untested, and it is unknown if such approval
could be obtained.

the burden of taxes,
the possible
permissions it would
need (i.e. Central Bank
of Myanmar, Myanmar
Taxation Department)
and if it were not
possible to be totally
tax free, what taxes
and the tax rates that
could incur.

We do not consider that there would be any
impediment to including an international consultant on
the board of the NGO, however, this will likely be an
advisory role rather than a formal voting position. We
would need to explore the exact requirements of this
set up under the new Myanmar Companies Law 2017
with the DICA post 1 August 2018.

New option.

The creation of a
registered trust in a
third-party country is of
interest. Could you
please provide
additional information
in relation to TOR 2.
Undertake an analysis
to determine an
approach whereby the
Fund would be created
in a different country in
the region where
existing trust law
permits such
institutions to be

Establishing the fund outside Myanmar is possible,
but will rely primarily on the regulation of the third
party jurisdiction. We can provide advice in relation to
the other jurisdiction, but this will depend on WCS'
jurisdiction of choice.

The actual investment activity in Myanmar would still
require an entity present in Myanmar (ie, one of the
other options that we have outlined previously). For
the offshore trust to have control over the activities of
the Myanmar entity, the trust would need to either
have a shareholding (for a company) or an interest
(for a trust or NGO, although as noted above an
offshore entity can only have limited control over a
local NGO) in the Myanmar entity.
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WCS requests

Legally privileged and confidential

Final comments

Trust / Legislative Trust BSEICY

The establishment of a
trust is a simple process
in Myanmar, and is
generally a matter of
contract.

Establishing a legislative
trust will likely provide the
most robust mechanism
by which to fund the

created (e.g.
Singapore). Identify the
approach that would
need to be taken to
establish the Fund
outside Myanmar while
also creating a legal
entity in the country to
receive the Funds from
the endowment and
from donors to finance
conservation. ldentify
how this would best be
structured.

The offshore trust and local NGO would, however,
work well to the extent that the purpose of the
offshore trust is to make charitable donations for the
purposes of social or environmental investment in
Myanmar.

The establishment of a trust in Myanmar
requires that the parties enter into a deed of
trust, the trust property be transferred to the
trust, and that the deed of trust be registered
at the Registration of Deeds Office.

A pre-established offshore investment fund
could be transferred to a trust in Myanmar.

The establishment of a legislative trust will
provide the most robust mechanism for
funding the conservation of protected areas.

There is too little
information for either of
these options to make
any decisions.
Additional information
on examples
previously discussed
like the Shwedagon
Trust inc. and the Daw
Khin Kyi Foundation as
well as the existing
laws related to these
types of organizations

As stated previously, there is relatively little
complication in establishing a trust in Myanmar. Trust
law in Myanmar is governed primarily by the terms of:

. the Trust Act 1882 (Trust Act);

. the Charitable and Religious Trusts Act 1920;
and

o the Contract Act 1872 (Contract Act).

Myanmar trust law is primarily derived from the
English common law at the time that the Trust Act
was implemented. As such, establishing a trust in
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WCS requests

Legally privileged and confidential

Final comments

conservation of protected
areas.

This mechanism could confer tax exempt
status upon the trust.

A legislative trust could be permitted to
establish an offshore investment fund, if the
legislation so provides. There is precedent
for this in Myanmar.

would be of great
interest. We would also
request additional
information in relation
to TOR 3 Identify
options to ensure that
the funding entering
the country and
disbursed to entities in
the country can be
done so without the
burden of taxes, the
possible permissions it
would need (i.e.
Central Bank of
Myanmar, Myanmar
Taxation Department)
and if it were not
possible to be totally
tax free, what taxes
and the tax rates that
could incur. And TOR 4
In developing the
options paper, make
recommendations
consistent with the goal
of maintaining the
independence of the

Myanmar is very similar to establishing a trust in any
common law jurisdiction.

A trust can be created by any person competent to
contract under Myanmar law for any lawful purpose.
The purpose of a trust is lawful unless it is:

. forbidden by law; or

. is of such a nature that, if permitted, it would
defeat the provisions of any law; or

. is fraudulent; or

. involves or implies injury to the person or
property of another; or

. the Court regards it as immoral or opposed to
public policy.

A trust is created when the author of the trust
indicates with reasonable certainty by any words or
acts:

. an intention on his part to create thereby a
trust;

. the purpose of the trust;

. the beneficiary of the trust; and
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WCS requests

CTF, and its ability to
operate effectively in
Myanmar. For
example, to maintain
an independent board
of trustees with the
potential for a minority
government
membership, and/or
potential for non-
Myanmar nationals or
representatives of
international groups to
be part of the board.
The options should
identify opportunities,
challenges and any
institutional risks for
the various proposed
alternatives.

Legally privileged and confidential

Final comments

. the trust property, and (unless the trust is
declared by will or the author of the trust is
himself to be the trustee) transfers the trust
property to the trustee.

Notwithstanding that trusts are recognised under
Myanmar law, they are not widely used in practice
and there is no recent case law relating to the
disbursement of trust property in the event of a
dispute or insolvency of the trustee. As such, there is
some uncertainly around precisely how the court may
treat a trust, and in particular trust property, in the
event of a default by the trust or the trustee.

In order to maintain the independence of the trust, it
will be important to draft an extensive and clearly
worded trust deed. As a trust is a creature of contract,
the trust deed itself will be the primary instrument
governing the operation of the trust. Effective
management of the trust will be delegated to the
board of trustees, who will be responsible for co-
ordinating the day-to-day activities of the trust, but will
do so in accordance with the terms of the trust deed.
As such, much of the governance aspects and
restrictions that WCS wishes to impose on the trust to
ensure its good governance and proper functioning
will need to be thoroughly considered in the terms of
the trust deed.
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WCS requests

Legally privileged and confidential

Final comments

There are no specific tax regulations which relate only
to trusts in Myanmar. Again, to the extent that the
trust engages in for profit activities, it will be captured
by all regulations relating to taxation of for profit
activity in Myanmar.

We agree that the establishment of a legislative trust
is likely to be the most administratively onerous of the
options available to WCS. We have, however,
advised that it is the most robust mechanism for
funding WCS projects in Myanmar for the following
reasons:

. once the trust is established, there are clear
legislative rules around its operation which
are not easily able to be amended;

. by its very nature, a legislative trust ensures
some level of government buy-in, as it
requires government support and
involvement from the beginning, meaning that
it is likely to have the greatest impact; and

. it provides clarity over a standard trust as
there is existing precedent for legislative
trusts in Myanmar, while basic trust law itself
is not significantly developed (to the extent of
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MCKen Zie_ Legally privileged and confidential

‘ Previous comments WCS requests Final comments

other common law jurisdictions such as
Singapore).




